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FASD Experts: 
Multidisciplinary Forensic

Assessment Team
ÅUnique multi - stage/multi -disciplinary approach to  

FASD assessment within the forensic context

ÅBroad forensic applicability:
ÅCriminal

ÅCivil

ÅTrial

ÅPost-conviction

ÅDefense

ÅProsecution (i.e. victims with FASD)

ÅInternational scope



Take Home Messages

ÅMultidisciplinary FASD assessment is an 
important advance
ÅBest practice = multidisciplinary 

model
ÅBest practice = structured protocol
ÅWhat weôve learned from current case 

law
ÅWhat weôve learned from our own 

history
ÅSpreading the word



Related Workshops at This Conference

ÅServices to FASD Youth in Criminal Justice 
System 
(Manitoba Youth Justice Program)

ÅCognitive Profiles/Social Risk Factors for Youth 
Justice Clients 
(BCôs Asante Center for FAS)

ÅEducating Justice Professionals 
(DOJ Canada & Public Health Agency of 
Canada)

ÅChanging Public Policy in the Legal System 
(FASD Experts, UW FADU, Los Angeles Mental 
Health Court DPD)



Typical FASD - like Behaviors in the 
Criminal Context:

ÅEasily led by more sophisticated peers
ÅMultiple low -grade offenses in adolescent 

years, often with others / frequently 
arrested
ÅOffenses donôt ñmake senseò (e.g., 

stealing something of little value; 
engaging in crime when likelihood of being 
detected is high)
ÅImpulsive, opportunistic crimes 
ÅFailure to change strategy when 

something goes wrong  

(perseveration )



Typical FASD - like Behaviors in the 
Criminal Context:

ÅNo exit strategy for crimes resulting in 
ñfight-or -flightò behavior in chaotic 
high -stress situations
ÅRights against self - incrimination waived 

immediately upon arrest 
ÅGuileless confessions (occasionally to 
offenses subject hasnôt committed)
ÅNo apparent guilt or remorse
ÅUnable to appreciate magnitude of 

crime (nonchalance, inappropriate 
smiling)



State of the Art in 
Forensic Assessment of FASD

ÅPre-2007: ñHit or Missò

ÅPost-2007: FASD Experts Ą

ïFirst systematic, structured approach 

to forensic assessment of FASD



Relevance of FASD 
in the Legal Arena

Pretrial Stage:

ÅPlea negotiation

ÅCompetency

ïWaiving Miranda/Right against self -
incrimination

ïConsent to search, 

ïCompetency to proceed to trial



Relevance of FASD 
in the Legal Arena

Trial/Guilt Phase

ÅDiminished capacity/guilt: mental 
state ñbeyond a reasonable doubtò / 
ñmens reaò 

ÅFalse confession

ÅTestimonial capacity (e.g., as 
defendant, as witness, as victim)

ÅVulnerable victim



Relevance of FASD 
in the Legal Arena

Trial/Sentencing

ÅMitigation (circumstances affecting 
capacity to appreciate the 
wrongfulness of the conduct or to 
conform conduct to the requirements 
of the law )

ÅSentencing options (e.g., DDD)

ÅTreatment planning



Relevance of FASD 
in the Legal Arena

Post - conviction Stage

ÅAppeal (e.g., was waiver voluntary 
and knowing ? did trial court err?)

ÅIneffective assistance of counsel



Role of the Forensic Mental Health 
Professional: 

ñExpert Witnessò

ÅExpert witnesses: individuals considered to 
have special knowledge of the subject by virtue 
of education, training, and experience such that 
others may legally and officially rely on their 
opinions

vs

ÅFact witnesses: can only testify about the 
ñfactsò in a case and cannot give their opinions



Expert Witnesses in the 
Mental Health Arena:

THE GOOD:

Review and provide information re: psychiatric conditions that 
might cause problems with intellectual functioning, memory 
and other relevant issues:

Prenatal:
ÅGenetic conditions
ÅFASDs

Postnatal:  
ÅTraumatic brain damage caused by head injury (TBI)
ÅDegenerative brain diseases
ÅChronic alcohol and drug abuse
ÅSecondary to general medical conditions



Expert Witnesses in the 
Mental Health Arena:

THE BAD AND THE UGLY: 

ÅAdversarial: expert witnesses are 
subject to cross examination and 
attacks on their reputation, 
credibility, and opinions



How is Forensic Assessment 
Different from Clinical 

Assessment?

A forensic assessment often involves an 
individual who has been charged with a 
crime (usually a violent crime) to establish 
whether there were any physical or mental 
factors that:

1) affected criminal conduct , 

2) affect ability to make competent legal 
decisions ,

3) affect risk of future violent offences



PREVALENCE
Why Is FASD Relevant in a Forensic Context?
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Why is FASD 
Relevant in Court?

ÅFASD = brain damage that may 
affect executive functioning Ą

ÅExecutive functioning = judgment, 
decision making, impulse control Ą

ÅJudgment, decision making, impulse 
control impact all aspects of 
behavior in the legal context



History of FASD 
In Court:

ÅOver 100 court decisions regarding 
FASD reflect general recognition that
FASD affects behavior in ways that are 
relevant to the justice system

ÅHowever, decisions reflect an 
imperfect understanding of the 
diagnostic process, symptoms, and 
behavioral consequences of FASD



History of FASD 
In Court:

There is a world of difference between evidence of 
past behavioral problems and evidence that a 
defendant has organic brain damage from FASD 
that caused such behavior .

A critical question in law is whether a defendant is 
fully responsible for his criminal actions. 

Absent a link between the brain damage and the 
criminal conduct (ñthe nexusò), a history of 
behavior problems may only convince the jury that 
the defendant is a ñbad actor.ò



FASD is a Potential Mitigating Factor  

ÅIt is organic in nature rather than the 
result of a bad disposition;
ÅIt arises from circumstances entirely 
beyond the individualôs control (unlike, 
for example, alcohol or drug abuse); 
and
ÅIt affects the defendantôs ability to 
understand societyôs normsand/or to 
conduct his behavior within those 
norms.





U.S. Criminal Case Law Review 
(UW/FADU Legal Issues Web Site)

Pre - Trial Phase
ÅMiranda Waiver (right against self - incrimination): 0 

cases
Å Competency to Stand Trial: 5 cases
Å Juvenile Remand: 0 cases (*)

Trial/Sentencing Phase
Å Diminished Capacity/Guilt: 5 cases
Å Sentencing Mitigation: 35 cases

Post - Conviction Phase
Å Ineffective Assistance of Counsel: 29 cases



U.S. Criminal Case Law Review 
(UW/FADU Legal Issues Web Site)

Other

ÅSexual Offenses: 12 cases

ÅPolice Practices: 2 cases

ÅTestimony by Individuals with 
FAS/FAE: 5 cases

ÅVulnerable Victim: 8 cases

ÅWaiver of Rights: 5 cases

ÅGeneral: 6 cases



What does analysis of 
over 100 legal cases tell 
us about the problems 

with FASD in the 
courtroom?



Assumption Errors in FASD Cases:

ÅAverage IQ precludes FASD diagnosis

ÅGood verbal skills preclude FASD dx

ÅMRI/EEG tests are definitive

ÅStructured/organized reasoning 
precludes FASD dx



Omission Errors in FASD 
Cases: 

ÅFailing to obtain specific FASD diagnosis
ÅFailing to address if low IQ may be due to 

FASD
ÅFailing to consider competency and mental 

state issues
ÅFailing to select appropriate experts (i.e., 
assuming a generic expert ñcan do 
everythingò)
ÅFailing to supply experts w/ sufficient 
information (ñcherry pickingò)
ÅFailing to adequately investigate momôs 

drinking



More errorsé

ÅFailure of legal team to educate 
themselves about FASD

ÅShotgun approach to mitigation

ÅDiscarding FASD defense if there is no 
evidence of maternal drinking

ÅStopping FASD investigation if mom 
denies drinking during pregnancy

ÅInadequate records search (e.g., school 
records)



Still more errorsé

ÅFailing to address ñthe nexusò
ÅAssuming that previous criminal problems = 

antisocial personality disorder
ÅAssuming psychiatric conditions/personality 

disorders/acute substance intoxication explain 
ñallò of the problem

ÅFailing to ensure general consistency among 
defense experts

ÅAssuming a non -M.D. or generic M.D. can 
ñdiagnoseò FASD

ÅOpting for ñlocalò M.D. expert with ñsomeò 
FASD experience (ñseat of the pantsò diagnosis) 
to reduce cost



Inherent Problem in FASD Defense: 
Complicated Diagnosis

ÅPhysical, as well as psychological, 
assessment (i.e., need at least 2 
experts), which is more difficult in 
adolescents and adults

ÅComplex diagnostic criteria that are 
addressed in 2 separate government 
documents but not addressed in the 
DSM-IV -TR



FASD Diagnosis Requires 
Explanation for Erroneous 

Stereotypes & Assumptions:

ÅAverage IQ

ÅGood verbal skills

ÅCareful ñplanningò or ñpremeditationò of 
offense behavior

ÅLack of evidence/mom denies drinking 
during pregnancy

ÅFailure to meet criteria for a full FAS 
diagnosis



How is Forensic FASD Diagnosis 
Similar To Clinical Diagnosis?

Best practice:

Åstandardized diagnostic criteria 

Åstructured diagnostic protocol 

Åmultidisciplinary assessment and 
reliance on multiple sources of data 



How is Forensic FASD 
Diagnosis Different  Than 

Clinical Diagnosis?
1) Clinical diagnosis typically involves 

children and does not contemplate legal 
challenge,

2) Forensic diagnosis typically involves 
adolescents or adults and contemplates a 
significant legal challenge, 

3) Forensic diagnosis requires detailed and 
understandable links from prenatal exposure 
to the instant offense behavior or to 
civil/clinical impairment



Forensic Assessment Must 
Address The Nexus 

(i.e. Link FASD to Offense Conduct):

prenatal exposure 
Ź

brain damage in fetus
Ź

lifelong cognitive -behavioral deficits 
Ź

specific deficits in judgment, decision -making, 
cause -and -effect awareness, and impulse 
control 

Ź

instant offense behavior



Inherent Problem in FASD 
Case Law: Confusion

While the body of case law reflects a 
widespread recognition that FASD 
affects behavior in ways that might be 
relevant to the legal system, it also 
reflects an imperfect understanding of 
symptoms, methods of diagnosing, and 
behavioral consequences of FASD.



FASD Diagnostic Criteria

ÅInstitute of Medicine (1996)

Å4-Digit Diagnostic Code (2000)

ÅCenters for Disease Control (2004)

ICD - 10 : Q86.0, ñFetal Alcohol Syndrome ñ

DSM - IV - TR : Cognitive Disorder NOS due 
to a general medical condition  



Quick Reminder 
of Diagnostic Criteria:

5 possible diagnoses per IOM under FASD 
umbrella: FAS (with and without confirmed 
exposure), Partial FAS, ARND, ARBD

4 diagnostic criteria per CDC for FAS:
ï prenatal alcohol exposure
ïgrowth deficit
ïfacial abnormalities
ïCNS abnormalities

3 CNS abnormalities:
ïStructural
ïNeurological
ïFunctional



Why Use A Multidisciplinary 
Team Assessment In The 

Forensic Context?

CDC (2004) guidelines:

ñFAS Diagnosis (is) confirmed using 
dysmorphic and anthropometric
assessment procedures along with 
appropriate neurodevelopmental 
data ò (p. 8).



Impetus for FASD Experts: 
Case #1

ÅPost-Conviction Appeal (ineffective assistance 
of counsel) - New Jersey, 2005

ÅTrial Date: 1995
ÅIQ: VIQ=96, PIQ=82, FSIQ=88
ÅReferral question: Was there sufficient 

information in the 1995 trial record to support 
an FASD diagnosis in 35 -year -old man 
convicted of Murder 1?

ÅDefense experts: 
Dr. Fred Bookstein (MRI analysis) 
Dr. Natalie Brown (FASD diagnostic record 
review)



Case #1: 

ÅCase Outcome: upon petition, New 
Jersey Court of Appeals agreed to hear 
motion, but appeal was rendered moot 
when shortly thereafter state abolished 
the death penalty

ÅLessons Learned : 

1) face - to - face interview should 
accompany even a ñdocument reviewò

2) We need an MD to diagnose



Case #2:

ÅPost-Conviction Appeal (ineffective assistance of 
counsel) ïSouth Carolina, 2006

ÅTrial Date: 2002
Å IQ: VIQ = 94, PIQ = 106, FSIQ = 99
ÅReferral Question: Was there sufficient 

information in the 2002 trial record to support an 
FASD diagnosis in 32 -year -old man convicted of 
Murder 1?

ÅDefense experts: 
Dr. Fred Bookstein, PhD (MRI analysis)
Dr. Richard Adler, MD (diagnosis)
Dr. Natalie Brown, PhD (lifelong functional 

assessment, maternal drinking, nexus)



Case #2:

ÅCase Outcome: PCR hearing on hold 
pending ruling from South Carolina 
Supreme Court on another matter

ÅLessons Learned :

1) We need a neuropsychologist to 
test for current , standardized
evidence of neurological impairment!



Case #3:

Å Sentencing Phase - California, 2007
Å Referral Question: Was 20 -year -old defendantôs 

offense conduct affected by an FASD in this Murder 1 
case (victim was a policeman shot in line of duty)?

Å IQ: VIQ = 100, PIQ = 92, FSIQ = 97
Å Defense experts: 

Dr. Fred Bookstein, PhD (MRI analysis)
Dr. Paul Connor, PhD (neuropsychological 

testing)
Dr. Richard Adler, MD (diagnosis)
Dr. Natalie Brown, PhD (lifelong functional 

assessment and nexus*)



Case #3:

Å Case Outcome: convicted of Murder 1 / death sentence
Å Lessons Learned :
1) We need to form a STRUCTURED diagnostic process that 

provides complete functional assessment to the 
diagnostician (an M.D.) prior to his assessment (in this case 
example, the diagnosis occurred prior to the lifelong 
functional assessment)

2) ALL members of team (ideally) should testify about 
respective findings in order to adequately explain & 
maintain integrity of complex assessment process

3) Nexus MUST be addressed in testimony 
4) MRI and Admissibility Issues (i.e. Frye/Daubert)
5) MRI/corpus callosum analysis unnecessary (but sometimes 

helpful) for diagnosis



Outcome: FASD Experts

Psychologist Neuro -
psychologist

Psychiatrist Judicial/
Legal 
Consultant

Lifelong 
functional 
assessment, 
maternal 
drinking

Current 
functional 
assessment

Conduct 
physical, photo 
analyses & 
review 
functional 
assessments Ą

diagnosis

Legal guidance 
re: forensic 
issues & legal 
strategy

DIFFERENTIAL 
DIAGNOSIS

DIFFERENTIAL 
DIAGNOSIS

DIFFERENTIAL 
DIAGNOSIS

REPORT REPORT REPORT Consult w/ 
Defense Team

TESTIMONY TESTIMONY TESTIMONY



Psychologistôs Role
(FASD Experts)

Element Criterion

Maternal 
Drinking

Confirmed vs. 
Unconfirmed

CNS Functional 
Deficits

Cognitive deficits: 2 
s.d.ôsbelow mean on IQ 
test
Neurodevelopmental
d eficits: 1 s.d . below 
mean in > 3 domains



CNS Functional Domains 
per CDC (2004)

Domain Criterion

Cognition (IQ) < 2nd percentile (2 s.d . below mean)

Learning deficits < 16 th percentile (1 s.d . below mean)

Motor skills < 16 th percentile (1 s.d . below mean)

Attention < 16 th percentile (1 s.d . below mean)

Executive functioning < 16 th percentile (1 s.d . below mean)

Social skills < 16 th percentile (1 s.d . below mean)

Memory < 16 th percentile (1 s.d . below mean)

Pragmatic language < 16 th percentile (1 s.d . below mean)

Other < 16 th percentile (1 s.d . below mean)



School Record Review

ÅStandardized IQ testing

ÅStandardized achievement tests

ÅStandardized behavioral assessment

ÅDocumented evidence of sub -
standard performance compared to 
IQ -based expectations



Psychological Testing

Subject:
ÅGudjonsson Suggestibility Scale 
ÅCompetency Assessment 
ÅPersonality Testing (differential dx)
ÅSCL-90 -R (differential dx)
ÅMalingering Assessment

Collateral informants:
ÅBehavioral Rating Inventory of Executive 

Functions -Adult (executive functioning)
ÅFetal Alcohol Behaviors Scale (FABS)



Psychological Assessment:
Differential Diagnosis

ÅEnvironmental trauma/neglect Ą PTSD

ÅSubstance abuse (comorbidity ~ 30%)

ÅMental illness including ADD/ADHD 
(comorbidity > 90% of individuals with 
FASD)

ÅOppositional/Defiant Disorder, Conduct 
Disorder Ą Personality Disorder

ÅMalingering



Neuropsychologistôs Role 
(FASD Experts)

Element Criterion

Functional Cognitive deficits: 2 
s.d.ôsbelow mean on IQ 
test
Neurodevelopmental
d eficits: 1 s.d . below 
mean in > 3 domains



Medical Doctorôs Role
(FASD Experts)

Element Criterion

Structural Face / Growth

Head circumference 
< 10 th percentile

Abnormal brain on 
CT/MRI

Neurological Motor problems, 
seizures not due to 
postnatal insult, soft 
signs



Legal Directorôs Role 
(FASD Experts)

Consultation with FASD Experts team re: 

forensic issues pertinent to each case

Consultation with Defense Team re:  legal issues



FASD Expertsô Protocol: 
Forensic Application of The 

Scientific Method

Procedural Integrity

1) Structured case initiation: Program Director 
2) Explicit written retainer agreements with each Team member 
3) Consultation from FASD Expertsô Legal Advisor Judge Wartnik
4) Standardized  (yet flexible) assessment process
5) Clear division of labor/unique contributions from each Team 

member
6) Reliance on external experts for structural/neurological deficits
7) Standardized tests with published norms and known 

reliability/validity
8) Reliance in record review on observable behavior
9) Group consultation (including legal expertise) and consensus 



FASD Experts Protocol

Empirically - based Criteria
Å CDC, 2004
Å IOM, 1996

Reliability Enhancement
Å malingering assessment
Å informant selection criteria
Å differential diagnosis

Evidentiary Compliance
Å relevance
Å reliability (testable, peer - reviewed/published, known error rate, 

generally accepted in scientific community)
Å Frye : evidence must have general acceptance in relevant scientific 

community
Å Daubert : 2 -pronged test of evidence admissibility



Why do we go to all this 
trouble? 

ÅAdversarial context
ÅñHeinous Crimesò / unsympathetic to a trier 

of fact
ÅFASD isnôt ñintuitively obviousò to trier of 

fact
ÅLack of extensive forensic history with FASD
ÅDifficulty of relating scientific information to 

judges/lay juries
ÅAbsence of FASD in DSM -IV -TR Axis I
ÅFASD Experts is unique Ą no prior 

established assessment procedure for adults



FASD Experts: Preliminary 
Success

Reverse Waiver : 15 y/o remanded back to juvenile court in 
Murder -2 case (WA; 2008) Ą PRECEDENT SETTING

Probation Violation : originally sentenced to an ñindeterminate 
sentence,ò judge eliminated requirement that def complete 
SSOSA sex offender treatment and permitted him to enroll in 
DDD community protection program  (WA; 2008)

Felony Harassment : prosecutor agreed to reduce charges to 
misdemeanor harassment (WA; 2008)

Arson 2 : FAS/MR diagnosis resulted in juvenile being found 
incompetent to stand trial (WA; 2008) Ą PRECEDENT 
SETTING

Arson 1 : downward departure from standard range (WA; 2008)
Attempted Child Enticement/Molest : jury found def w/ FAS 
had a ñmental defectò but convicted anyway (WI; 2008)

Sexual Assault : low end of range on prison sentence
Post - conviction habeas : judge granted habeas petition for 

death row inmate (NJ; 2006)
Vehicular Homicide: Extraordinary sentence down (WA; 2008)



Problems Weôve Encountered





Problems Weôve Encountered

ÅñDivide and Conquerò approach from 
defense team




